STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,535
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals the decision by the Ofice of
Child Support (OCS) that he is subject to an incone tax refund
intercept for a child support debt of $8,749.42. The issue is
whet her OCS is enpowered or obligated to subtract fromthis
anount the value of certain artwork that the petitioner
alleges his ex-wife stole fromhimin 1993. The foll ow ng

facts are not in dispute.

FI NDI NGS OF FACT

1. The petitioner currently lives in Maryland. |In
Cct ober 2001 OCS notified himthat due to a child support debt
of $8,749 OCS intended to offset this debt by intercepting any
federal and state inconme tax refunds to which the petitioner
m ght be entitl ed.

2. The petitioner appeal ed this decision claimng that
his ex-wife owes himnore than this anmount because she stole
certain artwork fromhim The petitioner maintains that this

theft occurred in 1993.
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3. The child support arrearage anount is based on a
Vernont Superior Court Order dated March 22, 1990. The
petitioner concedes that this order has not been anmended and
t hat he has never sought nodification of it. The petitioner
does not dispute that based solely on the order and his
hi story of paynent the arrearage anmount of $8,749.42 is
correct.

4. In an Adm nistrative Revi ew Deci si on dated Decenber
5, 2001 OCS found that it lacks the authority to unilaterally
credit his child support arrearage absent either a court order
nodi fying it or a notarized statenment fromhis ex-wfe
consenting to it.

5. In a tel ephone hearing held on March 7, 2002, the
petitioner admtted the above facts and represented that he
has retained an attorney in Vernont to seek a nodification of

t he underlying court order of support.

CRDER

The decision by Ofice of Child Support is affirned.
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REASONS

Under both federal and state | aw, OCS has been given the
authority to collect child support debts owed to it or persons
it represents through a variety of mechani sns, including the
interception and offset of state and federal tax returns. See
42 U.S.C. § 664, 45 CF.R § 303.72, and 33 V.S. A 8§ 5933.
The Board has noted that this offset is an admnistrative,
rather than judicial, remedy for collection and is "in
addition to and not in substitution for any other renedy
avai lable by law." Fair Hearing 12,608 (citing 33 V.S. A 8§

5933[a] and Guthmller v. North Dakota Departnent of Human

Services, 421 N.W2d 469 [N.D. 1988]).

In all child support collection cases the amobunt of any
arrearage is determned by the terns of any existing court
order and the responsi ble parent's subsequent conpliance with
that order. Under Vernont law only the Famly Court is
enpowered to establish and nodify existing child support
orders and arrearages. See 15 V.S. A 88 591 and 606.

In this case there is no dispute that based solely on the
exi sting (1990) order of support and the petitioner's paynent
hi story OCS correctly determ ned his arrearage to be
$8,749.42. By |aw neither OCS nor the Human Services Board

has the authority to alter that amount. The petitioner is
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free to seek a nodification of this amunt in Vernont Fam |y
Court, and appears ready to do so. However, until he does, it
nmust be concl uded that OCS has the authority to collect the
out st andi ng debt through the admnistrative renmedy of a tax
refund of fset.
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